Federal Energy Regulatory Commission (“FERC”) Affiliate Restrictions
Effective Date: September 18, 2007
Revised: June 6, 2008

Page 1 of 4

AFFILIATE RESTRICTIONS WITH RESPECT TO THE RELATIONSHIP
BETWEEN ENTERGY MARKET-REGULATED AFFILIATES, THE ENTERGY OPERATING
COMPANIES AND ENTERGY SERVICES, INC.
§ 35.36 Generally.
(a) For purposes of this subpart:
(1) Seller means any person that has authorization to or seeks authorization to engage in sales for
resale of electric energy, capacity or ancillary services at market-based rates under section 205 of the Federal
Power Act.
(2) Category 1 Sellers means wholesale power marketers and wholesale power producers that own
or control 500 MW or less of generation in aggregate per region; that do not own, operate or control
transmission facilities other than limited equipment necessary to connect individual generating facilities to
the transmission grid (or have been granted waiver of the requirements of Order No. 888, FERC Stats. &
Regs. ¶ 31,036); that are not affiliated with anyone that owns, operates or controls transmission facilities in
the same region as the seller’s generation assets; that are not affiliated with a franchised public utility in the
same region as the seller’s generation assets; and that do not raise other vertical market power issues.
(3) Category 2 Sellers means any Sellers not in Category 1.
(4) Inputs to electric power production means intrastate natural gas transportation, intrastate natural
gas storage or distribution facilities; sites for generation capacity development; physical coal supply sources
and ownership of or control over who may access transportation of coal supplies.
(5) Franchised public utility means a public utility with a franchised service obligation under state
law.
(6) Captive customers means any wholesale or retail electric energy customers served by a
franchised public utility under cost-based regulation.
(7) Market-regulated power sales affiliate means any power seller affiliate other than a franchised
public utility, including a power marketer, exempt wholesale generator, qualifying facility or other power
seller affiliate, whose power sales are regulated in whole or in part on a market-rate basis.
(8) Market information means non-public information related to the electric energy and power
business including, but not limited to, information regarding sales, cost of production, generator outages,
generator heat rates, unconsummated transactions, or historical generator volumes. Market information
includes information from either affiliates or non-affiliates.
(b) The provisions of this subpart apply to all Sellers authorized, or seeking authorization, to make
sales for resale of electric energy, capacity or ancillary services at market-based rates unless otherwise
ordered by the Commission.

The FERC Affiliate Restrictions are a portion of Order No. 697 [Docket No. RM04-7-000] entitled
Market-Based Rates for Wholesale Sales of Electric Energy, Capacity and Ancillary Services
by Public Utilities issued on June 21, 2007, as revised by the Order on Rehearing and Clarification
in Order No. 697-A [Docket No. RM04-7-001] issued on April 21, 2008, modifying Subpart H of
CFR Part 35.
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(9) Affiliate of a specified company means:
(i) For any person other than an exempt wholesale generator:
(A) Any person that directly or indirectly owns, controls, or holds with power to vote, 10
percent or more of the outstanding voting securities of the specified company; Any company 10
percent or more of whose outstanding voting securities are owned, controlled, or held with power to
vote, directly or indirectly, by the specified company;
(B) Any person or class of persons that the Commission determines, after appropriate notice
and opportunity for hearing, to stand in such relation to the specified company that there is liable to
be an absence of arm’s-length bargaining in transactions between them as to make it necessary or
appropriate in the public interest or for the protection of investors or consumers that the person be
treated as an affiliate; and
(C)

Any person that is under common control with the specified company.

(D) For purposes of paragraph (a)(9)(i), owning, controlling or holding with power to vote,
less than 10 percent of the outstanding voting securities of a specified company creates a rebuttable
presumption of lack of control.
(ii)

For any exempt wholesale generator (as defined under § 366.1 of this chapter):

(A) Any person that directly or indirectly owns, controls, or holds with power to vote, 5
percent or more of the outstanding voting securities of the specified company;
(B) Any company 5 percent or more of whose outstanding voting securities are owned,
controlled, or held with power to vote, directly or indirectly, by the specified company;
(C) Any individual who is an officer or director of the specified company, or of any company
which is an affiliate thereof under paragraph (a)(9)(ii)(A); and
(D) Any person or class of persons that the Commission determines, after appropriate notice
and opportunity for hearing, to stand in such relation to the specified company that there is liable to
be an absence of arm’s length bargaining in transactions between them as to make it necessary or
appropriate in the public interest or for the protection of investors or consumers that the person be
treated as an affiliate.

Provisions related to Market-Based Rate Authority
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§ 35.39 Affiliate restrictions.
(a) General affiliate provisions. As a condition of obtaining and retaining market-based rate
authority, the conditions provided in this section, including the restriction on affiliate sales of electric energy
and all other affiliate provisions, must be satisfied on an ongoing basis, unless otherwise authorized by
Commission rule or order. Failure to satisfy these conditions will constitute a violation of the Seller’s
market-based rate tariff.
(b) Restriction on affiliate sales of electric energy or capacity. As a condition of obtaining and
retaining market-based rate authority, no wholesale sale of electric energy or capacity may be made between
a franchised public utility with captive customers and a market-regulated power sales affiliate without first
receiving Commission authorization for the transaction under section 205 of the Federal Power Act. All
authorizations to engage in affiliate wholesale sales of electric energy must be listed in a Seller’s marketbased rate tariff.
(c) Separation of functions.
(1) For the purpose of this paragraph, entities acting on behalf of and for the benefit of a franchised
public utility with captive customers (such as entities controlling or marketing power from the electrical
generation assets of the franchised public utility) are considered part of the franchised public utility. Entities
acting on behalf of and for the benefit of the market-regulated power sales affiliates of a franchised public
utility with captive customers are considered part of the market-regulated power sales affiliates.
(2) (i) To the maximum extent practical, the employees of a market-regulated power sales affiliate
must operate separately from the employees of any affiliated franchised public utility with captive customers.
(ii) Franchised public utilities with captive customers are permitted to share support employees, and
field and maintenance employees with their market-regulated power sales affiliates. Franchised public
utilities with captive customers are also permitted to share senior officers and boards of directors with their
market-regulated power sales affiliates; provided, however, that the shared officers and boards of directors
must not participate in directing, organizing or executing generation or market functions.
(iii) Notwithstanding any other restrictions in this section, in emergency circumstances affecting
system reliability, a market-regulated power sales affiliate and a franchised public utility with captive
customers may take steps necessary to keep the bulk power system in operation. A franchised public utility
with captive customers or the market-regulated power sales affiliate must report to the Commission and
disclose to the public on its website, each emergency that resulted in any deviation from the restrictions of
section 35.39, within 24 hours of such deviation.
(d) Information sharing.
(1) A franchised public utility with captive customers may not share market information with a
market-regulated power sales affiliate if the sharing could be used to the detriment of captive customers,
unless simultaneously disclosed to the public.
(2) Permissibly shared support employees, field and maintenance employees and senior officers and
board of directors under §§ 35.39(c)(2)(ii) may have access to information covered by the prohibition of §
35.39(d)(1), subject to the no-conduit provision in § 35.39(g).
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(e) Non-power goods or services.
(1) Unless otherwise permitted by Commission rule or order, sales of any non-power goods or
services by a franchised public utility with captive customers, to a market-regulated power sales affiliate
must be at the higher of cost or market price.
(2) Unless otherwise permitted by Commission rule or order, sales of any non-power goods or
services by a market-regulated power sales affiliate to an affiliated franchised public utility with captive
customers may not be at a price above market.
(f) Brokering of power.
(1) Unless otherwise permitted by Commission rule or order, to the extent a market-regulated power
sales affiliate seeks to broker power for an affiliated franchised public utility with captive customers:
(i) The market-regulated power sales affiliate must offer the franchised public utility’s power first;
(ii) The arrangement between the market-regulated power sales affiliate and the franchised public
utility must be non-exclusive; and
(iii) The market-regulated power sales affiliate may not accept any fees in conjunction with any
brokering services it performs for an affiliated franchised public utility.
(2) Unless otherwise permitted by Commission rule or order, to the extent a franchised public utility
with captive customers seeks to broker power for a market-regulated power sales affiliate:
(i) The franchised public utility must charge the higher of its costs for the service or the market price
for such services;
(ii) The franchised public utility must market its own power first, and simultaneously make public
(on the Internet) any market information shared with its affiliate during the brokering; and
(iii) The franchised public utility must post on the Internet the actual brokering charges imposed.
(g) No conduit provision. A franchised public utility with captive customers and a market-regulated
power sales affiliate are prohibited from using anyone, including asset managers, as a conduit to circumvent
the affiliate restrictions in §§ 35.39(a) through (g).
(h) Franchised utilities without captive customers. If necessary, any affiliate restrictions regarding
separation of functions, power sales or non-power goods and services transactions, or brokering involving
two or more franchised public utilities, one or more of whom has captive customers and one or more of
whom does not have captive customers, will be imposed on a case-by-case basis.

